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SCOPE 


A study of the relationship between the principles 
of Self-Defense and Freedom of the Sea prior to and sub- 
sequent to the Second World War to determine whether these 
principles have undergone changes, and if so, how the 
changes affect their contemporary interaction. 
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Chapter I 


Introduction 


"No State is authorized to interfere 
with navigation of other States on 
the seas in times of peace except... 
in extraordinary cases of self-de- 
fense,." 


This excerpt from Judge Moore's dissent in the Lotus 
case, !generally sets the theme for an examination of the 
interaction between the principles of self-defense and 
freedom of the sea. The importance of conducting such an 


examination has been best stated as follows: 


--e-all peoples can benefit most from 
a public order of the oceans which 
secures for all the highest possible 
degree of shared access to ocean re- 
sources and of shared competence over 
ocean activities and...that a public 
order adequate to such ends can only 
be established and maintained by 
people's effective recognition and 
understanding of their common interests, 
with continuous reassessment in the 
context of the development and change 
characteristic of the contemporary 
world. 


It can be appreciated that the communal use of the sea might 





Icase of the $.S. Lotus, P.C.I.J., Ser. A., No. 10, at 
69 (1927). 

2McDougal and Burke, The Public Order of the Oceans x, 
(1962). 


1 mangas 
















eisirteai of besizodiws es 
(M0 este3e 19ft0 le acishel vs 

/TqGPOxXR BOs9¢ Ic e#mit mh paws 
wale llee Jo eé2e0 antes, dhs 


“eeom= 











evsal om mi tnezeth @'or00M ewbul wort tqxeoKe eldt 
‘ 7 ‘es ] 
sdf io nottenimexs m6 10% amedt on? thee yils 
. ’ - 7 '- _ 
brs ene ier-.3 ist 19 emigéioniig off spouted MOLTOE 
ne dove gaitoubnos to sonaiiogei oT sep ens 3 


' 8 2wollod 245 botsta teed red aod mos h 


: or m6890 OF #289998 or 
19VO. 9OneISqT#OD beiade 0 

~ -p@hlduG « tans. . ‘rus pb M Ad hting 1 
Vine ago efas Ct Stew +1 

Wt bentasaiem bre bode \iaiwe 9 

OMG MOLT ENQOOST ovitoells alas 
.eleorsint now@es reds tn sees 
SJ Hi SoomPevbeso1 avout Lines 
sonado bX tromyaleveb 63 %o torneo 
Vis toqmesNoS sity © ae y 


wort teom titensd | 
“ énB000 ouls 













- i, EP toe, ‘ 
&> ¢ Tir 
we +e - 
7 















o- 
td im age odd Yo @eu Samuatoo ent suit DeFetosrage 


re .Of .of ..8 .20@ ,.L.1.2.9 ,a0res 12.8 eddy we 


% Gaeeocl Bis To z8lsO otiMON OAT etawl ee fF 








be the most effective way in which it can be used for the 
benefit of all and further, that communal use must be governed 
by an order to promote effective use and prevent abuse. 

This order would hopefully define the rights of the users 

of the sea and those affected by such use and further, 
provide machinery for the settlement of disputes. Generally, 
this order or international law, would attempt to obviate 


the need for unilateral forceful settlement of claims. 


The principle of self-defense interplays with that 
of freedom of the seas in at least three ways: first, a 
particular use of the sea may include in its justification 
the right of self-defense; secondly, the protection of pre- 
viously justified use of the sea against interference; and, 
finally, the use of the sea to prevent interference with 


a right in no way connected with the sea, 


It is the aim of this paper to examine the relation- 
ship between self-defense and freedom of the sea prior to 
and subsequent to the second world war and to attempt to 
determine whether these principles have undergone changes 
and, if so, how those changes affect contemporary inter- 


action between the principles. 
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The format of the examination will include a separate 
consideration of the principles with a brief history of each 
followed by their application to a number of situations in 
which the United States has initiated defense programs 
that have caused interaction between a free use of the seas 


and self-defense. 


Chapter If 


Freedom of the Sea 
A. Meaning 


It is perhaps best to illustrate the meaning of the 
term "freedom of the seas" by considering the contemporary 
and least controversial norms peculiar to this principle. 
While considering these norms, there should be an awareness 
that all states, not merely those bordering on the sea, are 
concerned about the sea and how its use will affect their 
interest.? This awareness hopefully will make it easier 
to appreciate the exigency of maintaining a freedom of use 


in, on and above the oceans of the world. 


(1) Those who make use of the sea, including the 
air above and the bed below, may do so for any reasonable 


purpose not expressly or impliedly prohibited by inter- 


31960 United Nations Yearbook 340-52, (1961). 
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national law ,*for instance, sea and air navigation, fishing, 
laying of cables and naval maneuvers. The right to use the 
sea is thus tempered by reasonableness and the measure of 
reasonableness should be the effect of a given use or ex- 
clusion of use upon the common interest of the international 


community. 


(2) Each member of the international community may 
exercise exclusive jurisdiction on the high seas over vessels 
it authorizes to sail under its protection; however, customary 
international law recognizes a number of exceptions: hot 
pursuit, i.e. if a ship of state A violates the laws of 
state B while within waters over which state B is recognized 
by the international community to exercise sovereign con- 
trol, state B may pursue the vessel of state A beyond these 
territorial waters into the high sea if this is so necessary 
to apprehend the vessel and pursuit is uninterrupted. It 
Should here be noted that while the doctrine of hot pursuit 
is generally accepted in international law, that area of 


the sea over which a state may exercise sovereign control 





“Pur Seal Arbitration, 1 Int. Arb. 755, (1893); Schwarzen- 
berger, the Fundamental Principles of International Law, 1 
Recuel des Cours, 360, (1955). 


- 






eeigeid yneizegiven 7ie bas 59m ,eoneteni xcP* eel Lengit 

Sat wen ad sdgis esT .exevuanem Jewen one aeldes %o 
Yo Stueeom ed? Go eamnoleannakoe ve O@Tbomuos 
-X® 29 Pen NOVI g Le 329318 od? o¢ biwode 


















leanoliaoretnt gil le tesrstal snemes oud moqu #8 te 





en ie Mt A 


yom yvtinuapocs Isnoitsnietnd edz 2c 190mm dosd (S) 
aleeaev 18vo Bsce pid edt so moistokbelsu( svieulaxe ator 
Yiesoteus ,Tevewod ;nolitostoxd ert rebauw Sia2e oF aesizo 


tom :enolsqeoue Yo r9deun & 2@sinpoeoe: es! Llanoitsas 





10, Mwai ed? patsioiv. A siete 30 qidae ti .eib 4 o! 
besingooms #i 4 erste doisim revo asetew midtiw 
“709 agiexovoe eeirisxe @s \Iinumeoo Iefoltanzetai. # 
Seeds buoyed A efsse Jo leeecv edt. ourmmg Kew @ ess38 
Yeeeeeooa o@ 24 #idd Li POF Gin on? Ofmi 219406 Sabr02i = 
$i .Betquireiminuy ei siceasc: bois Jognev odd 
Sivexwm sot Io. antisomb. en? Siidei, tosis boson ov o170 
to, 5818 56d? ,eed Lemeiinazetit mah besqeooe wile 
{O1AIJNOD AYLSLSVOH SHLOWKS yo ofeTSa ew dod 
-ceeromio® {(€6@5) ,22% sdae s7w i ymeterstesn eee seh 

1 was Lanakrecx93 nT to gefgionir® Lernemshae? wrt Ta: 

* ~ 4 (800) COR peawen vem 5 


[aes FF 


-any member of the international 


is extremely unsettled; 
community may exercise jurisdiction over pirate vessels; ® 


any nation may take jurisdiction over a collision case./ 


(3) The right of innocent passage allows a merchant 
ship to pass through the territorial waters of another 
state if prudent navigation so dictates that such a course 
is the most desirable to reach a given destination.® There 
is, however, a controversy over the right of a warship to 


make innocent passage. ? 


(4) Vessels in distress have free access to any 
port in the international community. The mere fact that 
a vessel claiming distress reaches port under her own power 
does not deprive her of the right to hospitality, since a 
master cannot be expected to delay seeking shelter until 


his vessel is in danger of sinking. However, the actuality 





5See, Law of Naval Warfare, NWIP 10-2, para 412, n 4, 
(19 ) for a listing of the various limits of the territorial 
sea claimed by states in the international community. 

6U.S. v. Klintock, 18 U.S. (5 Wheat.) 144 (1820). 

7The Belgenland, 114 U.S. 355 (1885). 


Ssessup, The Law of Territorial Waters and Maritime Juris- 
diction 120, (1927). 


9Jessup, United Nations Conference on the Law of the Sea, 
59 Colum. L. Rev. 247-48 (1959); Cf, McDougal and Burke, The 
Public Order of the Oceans 206, (1962) It is maintained that 
the International Court of Justice, in the Corfu Channel Case, 
upheld the right of a war ship to make innocent passage through 
territorial waters. 
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of the distress will be carefully scrutinized to prevent 


the working of fraud, 1° 


(5) No state may exercise sovereignty over any portion 


11 


of the surface of the high sea, It should be noted that 


this principle was not perfected without controversy. Until 
the end of the 18th century the majority of Europe's littoral 


States pretended to exercise sovereignty over vast bodies of 


ocean!” and presently the trend seems to be reverting to this 


position. ?3 


In summary, the above mentioned norms seemingly evi- 
Gence a contemporary community recognition that the oceans 
are susceptible to community use. However, despite the 
recognition of these benefits, the free uses of the sea 


are necessarily qualified, first, because freedom cannot 


10The New York, 16 U.S. (3 Wheat.) 59 (1818) 68.majority 
opinion, delivered by Livingston, J. stated: "The necessity 
must be urgent, and proceed from such a state of things as 
may be supposed to produce on the mind of a skilled mariner, 
a well-grounded apprenhension of the loss of vessel and cargo, 
or the lives of the crew. It is not every injury that may be 
received---which will excuse the violation of laws of trade--- 
accidents happen in every voyage..." 


Llcolombos , International Law of the Sea 44, (Sth ed. 1962). 
l2tq. at 45. 


l3chile, Equador, Peru and El Salvador have extended their 
territorial sea outward two-hundred miles; the United States, 
historically a proponent of the three mile territorial sea, 
reluctantly proposed an extention of the territorial sea to six 
miles at the 1958 Geneva Convention on the Law of the Sea; Sch- 
warzenberger, the Fundamental Principles of International Law, 
1 Receuil des Cours, 366 (1955). 
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exist without restriction to guarantee an equality of use 
to all, and secondly, because states are unwilling at present 
to forego control over adjacent ocean area which they deem 


necessary to their vital interest, military and economic. 


B. Qualification of Free Use of the Oceans 


1. Territorial Sea 


fhe concept of the territorial sea seems to be the 
remnant of the principle of exclusive soverenigty over the 
sea prevalent before and during the greater part of the 18th 
century.!4 The principal maritime powers of the later 18th 
century, led by Great Britain, recognized that the advances 
in spacial uses of the sea rendered the doctrine of absolute 
sovereignty detrimental to further progress in this direction 
and Grotius' Mare Liberum superceded Selden's Mare Clausun, 
However, states were not ready to wholly abandon the concept 
of sovereignty over those portions of the sea adjacent to the 
State. There is and was the lingering fear that loss of 
sovereignty over this area of the sea would be coincident to 
loss of economic rights, and the ability to defend against 
Seaward agression. Innocent passage is the single exception 


that exclusive sovereignity has conceded to freedom of the seas. 


140. cit. supra n. 8 at 44, 
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The rapid technological advances in methods of economic 
exploitation of sea resources, nutritional and mineral, and 
sophisticated military offensive and defensive systems have 
apparently caused many states to press for an extension of 
the territorial sea, }~rather than searching for adequate 
protection through methods that would cause minimum delimi- 
tation of the free use of the sea. Thus, it appears that 
unless such a trend is halted, the principle of freedom 


of the seas will regress rather than evolve. 


2. The High Seas and The Contiguous 7one. 


"As distinct from national waters and the territorial 
sea, the hich seas are those parts of the interlinking chain 
of oceans which lie to the seaward of the territorial seas,''!6 
It is within the high sea and the air above the high sea that 
the principle of freedom of use is primarily applicable, innocent 
passage being the single exception of any import and this relevant 


only to the sea, not the air above the sea. The contiguous 


l50p. cit. supra. nr. 13. 


L6schwarzenberger , The Fundamental Principles of International 
Law, 1 Recuel des Cours, 358 (1955). 
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zone is an undefined area of the sea and air above the sea 
within the high sea.2’ In the contiguous zone, a state may 
exercise limited, reasonable, and, hopefully, temporary 
authority, despite an incidental delimination of the free 


use of the sea. 


The United States has recognized the contiguous zone 
concept for more than one-hundred and fifty years. In the 
case of Church v. Hubbart, ?%chief Justice Marshall held that 
a state had the right to exercise authority on the high sea if the 
exercise of such authority was reasonable. He equated reason- 
ableness to acceptance by the other members of the international 
community of the uniliateral exericse of the particular auth- 
ority. Marshall's test of acceptance raises the issue of the 
less powerful state having to accept the dictates of the 
more powerful state, in which case the "reasonableness" would 
be subject to question. If possible, the reasonableness of an 
exercise of authority would be better tested by an institution 
Similar to the World Court ,having jurisdiction over such matters 


or by treaty. 


l7article 24 of the 1960 Convention on the Law of the Sea 
does limit the contiguous zone by definition to 12 miles. This 
limitation is contrary to the concept of the contiguous zone 
and the current practice of the major maritime countries. 


186 U.S. (2 Cranch) 187, (1804), "If these laws are such as 
unnecessarily to vex and harass foreign lawful commerce, foreign 
Mations will resist their exericse. If they are reasonable and 
necessary to secure their laws from violation, they will be 
Submitted to." 


















ROP odF Weds 1i4 Une Ade ers PO eeTe Sewilwhas Ae 27 
Yeo GIete & ,d0s eucugiiaos sat at °! ese dpkd ade! 
*TereQmet (Vidwiegod (as ,eidenoaerex , bev 


' . - 6692 Soy 


- . — —= 6 — 


Bros etouptimgoo ods bostmoas: esd estssé beatin odT 


= * . ‘sas * ’* 7 '* 

eat nil .2@1s9yv vIitt bas berbnvd-ero madt gr0om rol 3 

: 4 a 7 . TT e * +s 

1409 blod Listers ooiteut toidoe! +16eddull .v dowdd Yo 


' Teer © « . ?———- S44” - 
ody 25 se2 dpid odt ao ytirodtus setor9xe ot Sedpix edt bad | 
-1o0es91 betsups oN .Sidendere1 eAw yi bioditum dave 14 \ 


aoaues area sdt io 219dmom mie sdt yd peares See=e ot. 


Teese § ° THe - @ -_ e*<— & "tee - ° ‘ * °° 
~~ 
~ it ue ymin -_— ~ S20L19x9 Isxd2HiS ian ods Lo Yinw D> 
see a = a e il 


exis LU ~ er Sit soaini eoanstqsoos to 3 ¥at + piece e = 


















. ‘ ‘ oo -— ei > 
oy te om sheie ods ete ot onived wep [ui xowoy a 72 
. ~ =? oe >!) @retet 


bluow "KResneldsna®se i” oft ees doLcdm oi + gon poly nm, 


16 10 es Se eds Nagicome. it te a ot JI9Le . 


‘ ‘ . «= >, =e i.e ~~ —_ 


soisuTtieat me WC verses IStted sd ys kon Ct mors oe te oF: 


° - - —_ > 


2aistrem® dove isvo moktotbakiut onivsd,.txm0dD bilrow Bd of 161 Ee 


— 
J 


-.., ° eo - 








e868 ous Teo wel odt do aettneveaw> Ode! ahs 26 AS Gi airiaé’ 
2icT .veelte &S of aoitiniled yd anos socmmiino® eat thet 
hos BwoeRlinun #23 ta tQazcmno ads oF eretarieo Bl HOTTA 
,eBLitagho emitigew totem eft le S8htsetqg tne@iinyg SHE 

bn Ame Bik eed Obed HE .(e0Er) Yeu (onde es) eo 
neborot ,soiseeos Intel apierd) seers Ea 250 Os EL 
Lee sidsnoest®x ese ved? Sl ceakyese ried? telews (ite enoiven 
od {lke yvods ,neiteletv eos) fwel Sberls Sivse8 Of VRReeeoeR 

"03 Sos? haoue 














The function of the contiguous zone should be "..... 
to serve as a safety valve from the rigidities of the terri- 
torial sea, permitting the satisfaction of particular reason- 
able demands through the exercise of limited authority... "49 
The contiguous zone concept should then allow realization of 
certain contemporary necessities of a state, defense, economic 
and Sanitary, without the almost total impingement on free 
use of the sea permitted by the territorial sea concept. Thus, 
the contiguous zone concept is presently a way to afford the 
most equitable balance between exclusive and inclusive claims 
to the sea, “9 Even more importantly, the contiguous zone 
concept provides a possible escape from the trend towards 
extension of sovereignty on the oceans, There is no denying 
that the contemporary climate of the international community 
seems to require exercise of authority beyond territorial 
limits,?!but hopefully man can obtain a more favorable climate 


and therefore it would be unwise to accept an extension of the 


1990p. cit. supra n. 2 at 76 


“Ornclusive claims would be these made by non-littoral and 
littoral states to keep the sea free cf burdens to navigation, 
fishing, etc., while exclusive claimants demand complete con- 
trol of certain portions of the sea necessary to protect their 
security, economic and/or military. 


2leven Great Britain, historically antagonistic towards the 
contiguous zone concept, has shown signs of relenting, "Nearly 
a century has now passed since the unsatisfactory dispute with 
Spain (over the British Hovering Acts) was allowed to die out, 
anc since then the government of Great Britain has shown an in- 
creasing reluctance to resist actively such claims by other 
States as can be justified on the principle of self-defense." 
Smith, The Law and Customs of the Sea, 21 (24. ed. 1950). 


~10- 
ee ee a ee Eel! fk} lke Cel eS LSPFtlC Se LCL ”6~ CU 





sate.” Of Ghucdé Sree suesuniines eff ba nodeenet oct 
~sve?t gis To walt ibigiz ait act) quiev ebebee &) am 







-22OLex soluoloren Ye goitoe tel tae Of) yeild doreg , nee 










Cle... vaiwedttus bettwh! Le azdocse* etd sqvoaty 
2 MOLIGELIOOI KOLLA awit biwatic FeesMco sres aurea tap 


ohesnooo ,sesmtebh .wrate ©« de eeltie#enen — "OD 
Gr < , ‘e@ 


oon? ntl Pmgn teat Later sunelo ait aodit se wissen 


, PLT _ eta oo lervechiausé oat ve bond trea see ov 


oa ehhes ot vee . elraoanxg al oquarea arms anda 


‘ ‘,i = @ e286 —- te se, 


enta!s ov inst sr) ine arith saewsad sons iad oldas 


7 > of wlll , ' ss F ; 

tenths eHoOsDetnes edt y= st08 revi O8 ess 
le — 
= ha teers ens mota eqesee otdzmsog 4 sepivone 




















peiynat on as ovsdg , babes ett (ory) “snazosovor 7" 








.. 
vesameuse lenottenretnt odt Yo e@tasifo creroanrno> ah wt 


Seaizot irre Deron yt Enoetin To patowoee orbs ory 


> 


— 


etamtio nidarower orom r aha se nko 16e eLtened te 


Stk Yo aon A yo | ai owe 
i T wt «a i« ‘is co ft ale og 





- 





Gawx w 


a . (@v se °8 cm syque itis . 
fe lerevtii-nom yd Ghee Ghodt od blwow sebinic owheiifo 
\Wekteqiven ct eawbind To sext see ed? geet oF eoshde 1920 
702 Stelgees Sneeet etoenial®) ovitulawe elie ..cee , 
oe 1208 omy oF pssdghings: aS oft 2 envi 108E nlebven re. 
(iad £2 ie 20\Gme Siena (4 r Seeoe , 
adv abikecs >hs8 ine elioSlwyela Ww! ribs0 nawgi® 
vie”  werkrneie: 30 anole rwote ead , oer | 
dy Le staqerh ViefoOtaljeens Go gadis kasi Gas alll 
(350 GLb Co lnwolla daw (eto @iizevell deliiud® of) yews, at 
<Ab Md ede ens H403 128 SABI LO TAMANEOwOR Bie r8tS 
Tels yo emiado dyow Ylousrse Feise2 GE GomRZOule> 
” O8neI6R-Ge Le btqtond se cit we baitraet ed me ge aetats 
(ORNL .be .BS) 3S (ame emp 2S SeePeO 


TT 


~ 

























_- fr 


rigid territorial sea concept, thereby making it more diffi- 
cuit to retreat therefrom: when retreat becomes feasible. 
",.,/s/overeignty ig not necessarily in- 
divisible, and a comprehensive, continuing 
competence is eaSily distinguished from a 
particular, occasioned competence;... it 
should require little emphasis that states 
need net, and surely de not make claims to 
sovereignty over adjacent waters when they 
assert claims only to an occasional con- 
petence to proscribe for the protection 
of certain particular interests in speci- 
fied contexts. The simple dichotomy, 
'sovereignty' - 'no sovereignty,' is far 
from adequate to describe the complex dis- 
tribution among states of inclusive and 
exclusive competences over the use of the 


oceans,."°" 


The recognition of at least the necessity of the con- 


tiguous zone is best evidenced by the results of the 1958 





Ro. 
Tit. at supra n. 2 at 610. 
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United Nations Convention on the Law of the Sea. This Con- 
vention was attended by representatives of most of the states 


in the world community,.“- The Convention considered the 


a 


contiguous zone concept and adopted an Article” ‘which reads 


as follows: 


(1) In a zone of the high seas contiguous to 
its territorial sea, the coastal State 
nay exercise the control necessary to: 


(a) Prevent infringement of its cus- 
toms, fiscal, immigration or sani- 
tary regulations within its terri- 
tory or territorial sea: 


(b) Punish infringement of the above 
regulations committed within its 
territory or territorial sea: 


(2) The contiguous zone may not extend beyond 
twelve miles from the baseline from which 
the breadth of the territorial sea is 
measured. 


(3) Where the coasts of two States are opposite 
or adjacent to each other, neither of the 
two States is entitled, failing agreement 
between them to the contrary, to extend its 
contiguous zone beyond the median line every 
point on the baseline from which the breadth 
of the territorial seas of the two States 
is measured. 


The conception of Article 24 can be traced to a 1956 





“Sunited Nations Conference on the Law of the Sea, IT 
Official Records, xii-xxvii (1958). 


<4jnited Nations Convention on the Law of the Sea, Art. 
24, Convention on the High Seas and Contiguous Zone. (1958). 
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recommendation of the International Law Commission of the 
United Nations. °~ The limitation of the contiguous zone to 


twelve miles anc the purposeful exclusion of "security" from with- 


® *? bd bed e 
in the protectable category of interests“°evidence an im- 


practical approach to the maintainance of the freedom of 

the seas. The contemporary world situation will not allow 
such a narrow construction. Advanced wethocs of fishing, 

of extracting minerals from the sea and cf weapon systems 
that spon continents, make it essential for states to employ 


the contiguous zone concept for defense of their vital inr- 


terests. a7 


In summary, the principle of freedom of the sea should 
direct towards a freedom of use, with only functional limi- 


tations, through which all states may equitably share in the 


“5International Law Commission, Report, U.N. General Assembly, 
Official Records, p. 39. llth Session, Supp. No. 9 (U.N. Doc. 
No. A/3159); United Nations Conference on the Law of the Sea, 
Official Records, Vol. 2, p. 40 (U.N. Doc. No. A/Conf. 13) (1958). 


260p. cit. supra n. 2, at 604 "The Commission (International 
Law Commission) not only conceived its positive recommendation 
Marrowly, but also undertook to identify interests it thought 
coastal states specifically should not be permitted to protect 
in the contiguous zone. The Commission thus specifically em- 
phasized that ‘security richts' were net included, offering 
aS justification that 'the extreme vagueness of the term sec- 
urity' would open the way for abuses." 

“/In 1951 there were at least 18 states that claimed con- 
tiguous zones for security reasons. Boggs, National Claims 
in Adjacent Seas, 41 Geographical Rev. 185, 192-201 (1951). 
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vast resources of the oceans. however, movement in this 
Wirection must be reasoned. The present day world climate 
cannot be ignored and it will force States to exercise de- 
liminations upon free use in the name of self-defense, hope- 
fully with a realization that the community must continue 

to move toward a goal that will make such action unnecessary 


in the future. 


Chapter IIf 


Self-Defense 
A. Meaning 


The right to practice self-defense is common to every 
major system of law, “Showever , its legal function, i.e., what 
rights may be defended and when they may defended will be 
dictated by the nature and development of the system of law in 
which it must operate, 79 In the international community, for 
instance, the absence of centralized international order could 
elevate the principle of self-defense to a right of the highest 
order while the acquisition of centralized authority would 
evidence a decline in the precedence of self-defense as centeral 


authority assumed responsibility for the protection of the 


28 tenks , The Common Law of Man 143 (1958). 


2°povett, Self-Defense in International Law 1, (1958); Op. 
cit. supra n. 16 at 342. 
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communities members. 


"On the level of unorganized international society, 
the problem of self-defense is entangled intricately with 
that of the place of war in international law,"390 since if 
states could legally resort to war at will, the function of 
self-defense would be minimal. Accordingly, a short con- 
sideration of the historic right to resort to war in international 
law will aid in understanding the evolution of the principle 


of self-defense. 


The international community evidences a long history 
of struggle in its attempt to bring war within the law. Each 
formulation of a doctrine to distinguish just and unjust war 
has been ..."so elastic that state practice found little 
difficulty in justifying in terms of just war any type of 


war, be it preventive or down right aggressive,"31 


Short of war, there were forms of self-help and re- 
prisal in those situations in which a state failed, under 
customary international Law, to live up to its responsi- 
bilities. In these situations, a state could either submit 


to these limited forms of pressure?“or resist by force. If 


300p. cit. supra n. 16 at 327. 
3lrId. at 328; Hitler justified the German invasion of Poland 
in 1929 on the grounds of self-defense. 


32fFor instance, pacific blockade, embargo, and naval demon- 
Strations displaying a show of strength. 
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it is assumed that reprisals were lawful, it must be conceded 
that resistance to their lawful appreciation would be illegal, 
however, in the unorganized society of international law, there 
existed no objective judge of their legality. "Thus, a state 
may treat them as illegal and apply counter-reprisals. More- 
over, if a state contests the legality of such reprisals, 


it is always in a position to plead self-defense. "33 


The first 'tconcrete" step toward the elimination of 
war was taken in 1928, in the Kellog-Briand Pact, in which 
the use of war as a national policy was declared to be illegal. 
The text of the Kellog-Briand Pact did not mention the 
principle of self-defense but the position of the United 


States as set forth by Mr. Kellog, then Secretary of State, 


made it obvious that a war in self-defense was justifiable, 74 


Thus the principle of self-defense, which by circumstances 


had been confined in application to situations short of war,?> 


was shifted to center stage in the world arena. It now became 


330p. cit. supra n. 16 at 328. 


34mr. Kellog's note of June 23, 1928 stated that, "there is 
nothing in the American draft of the anti-war treaty which re- 
stricts or impairs in any way the right of self-defense. That 
right is inherent in every sovereign state and implicit in every 
treaty. Every nation is free at all times and regardless of 
treaty provisions to defend its territory from attack or in- 
vasion and it alone is competent to decide whether circumstances 
require resort to war in self-defense." (emphasis mine). 

35S0 long as agressive war was justifiable under customary 
international law, the principle of self-defense was primarily 
considered only in exertions of force short of war. 
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necessary to formulate just what customary international law 
meant by self-defense, since this principle alone would 


justify unilateral resort to war. 
1. Self-Defense in Customary International Law 


The precepts of self-defense eminating from the 
1838 negotiations between the United States and Great 
Britain concerning an invasion of United States terri- 
torial integrity by the British, ~°are worthy of note, since 
they seem to have been adopted by international law to both 
justify and criticize use of force. It is to Daniel Webster, 
in his capacity as secretary of state for the United States, 
that the credit must be given for formulating those precepts 
in the following definition of when self-defense may be used: 
"A government alleging self-defense must show a necessity of 
self-defense, instant, overwhelming, leaving no choice of means 
and no moment for deliberation."°’ In addition to Webster's 
formula treating the question of when self-defense may be 


exerted, the Caroline and McLeod episode, out of which these 


36The caroline and McLeod Cases, II Moores Digest 409. 


37Letter from the Secretary of State to the British Minister, 
6 Works of Daniel Webster 306 (12th ed. 1860) (emphasis mine). 
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negotions grew, treated of what rights a state might defend. 
The case stands for the proposition in customary international 
law that territorial integrity is "on one hand....a right 
which may be protected by the exercise of self-defense, and 
on the other it may be subject to the right of self-defense 

of other states.""°8 this concept would equally apply to ships 
by applying the fiction that a ship represents the territory 


of its flag. 


The obvious contextual difficulty with Mr. Webster's 


39 While it is true that given an 


test is its subjectivity. 
organized judicial system the application of Mr. Webster's 
test would be as capable of judicial determination, as the 


40 in an unorganized international society, 


reasonable man test, 
permitting each state to exert force based on its own subjective 
appraisal of necessity causes untold difficulty. The lack of 

an effective judicial organization to determine the legality 


of an exertion of force in self-defense rendere the test less 


than perfect. 





3805, cit. Supra n. 29 at 3l. 


39¢f. McDougal and Feliciano, Law and Minium World Public 
Order, 217 (1958) which states that the language of Mr. Webster's 
test if read litterally, ....‘is cast in language so abstractly 
restrictive as almost....to impose paralysis.” 

4OFor example, the judgement of the International Court of 
Justice in the Corfu Channel Case, however, this court has 
jurisdiction only if the parties involved volutarily submit. 
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The proposition in Caroline and McLeod that a state 


might go outside its territory into 
for purposes of self-defense, made it 
a contention that states could exert 
adjacent to their territory. If the 
a state could be invaded in the name 


the high sea would be subject to the 


the territory of another 
relatively easy to support 
force in the high sea 
sovereign territory of 

of self-defense, surely 


sane condition. “1 Church 


v. Hubbard recognized the application of this principle to 


Situations occurring on the high seas. ** 


The application of the principle of self-defense to 


Situations arising on the high seas seems to have been sus- 


tained or justified on the basis of reciprocity. In an un- 


organized international society, the problems stimulating 


recourse to delimiting actions have been coincident to most, 


if not all, littoral states. "There is, however, no agree- 


ment on the precise nature of the circumstances which enable 


this protective jurisdiction to be exercised or on the forms 


of prevention of which a state may have recourse in the 


exercise of its right to self-defense."45 Based on this ad- 


mittedly vague principle, it has been the practice of states 


to exercise jurisdiction in waters adjacent to the territorial 


4lop. cit. supra n. 29 at 66. 
420p. cit. supra n. 18. 
430p. cit. supra., n. 29 at 66. 
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sea for the protection of fishing, sanitation, customs, rights, 


and security. *4 


In the latter part of the 19th century the United States 
seized a number of unlicensed British Columbian sealing 
schooners operating outside United States territorial waters 
in the Behring Sea. The British protested the seizures and 
the United States and Britain agreed to submit the dispute 
to arbitration.4° The United States counsel contended before 
the arbitrator that "the right of self-defense...is a perfect 
and paramount right to which all others are subordinate; that 
it extends to all material interests...important to be de- 
fended; that in time, place, the manner, and the extent of 
its execution, it is limited only by the actual necessity 
of the particular case;... "46 The Tribunal of Arbitration 


47 a5 well 


found in favor of Britain, rejecting the above claim 
as the United States contention that there was a property 
interest in the seals, the seals having come from United States 


territory.4% Thus, the right of a state to protect is possible 





4405p, cit. Supra. n. 8 at 105. 

4530ppenheim, International Law 620 (8th ed. Lauterpacht 1955). 
46Fur Seal Arbitration, 1 Int. Arb. 839-40 (1893). 

47Ccheng, General Principles of Law 94, (1953). 

481d. at 499. 
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vital foodsource was subsumed to the principle of the free 


use of the seas. *9 


Again, self-defense has been the basis upon which states 
exercised authority in the waters adjacent to the territorial 
sea for the protection of customs, fiscal and sanitary regula- 
tions.-° It was considered that the same basis existed for 
the protection of these interests as existed for the pro- 
tection of territorial integrity, i.e., conditions of entry, 


even though perhaps in a lesser degree.?} 


Customary international law has long recognized state 
practice of exercising authority in waters adjacent to their 
territorial seas for the purpose of security. Again, the 


justification seems to be reciprocity. 


In 1873, a ship of American registry, the Virginius, 
was apprehended by a Spanish warship on the high seas while 


in the vicinity of Cuba, at that time a Spanish possession. 


4Spritish oounsel in the Fur Seal Arbitration made a state- 
ment to the effect that if the purpose of the British fishermen 
was not to exercise their own rights but to maliciously inter- 
fere with the rights of the United States, such action would 
be improper and the President of the Tribunal concurred; Op. 
Cit. supra, n. 8B at 121-22. 

20Gp. cit. supra, n. -8 at 105. 

Slop. cit. supra, n. 29 at 67. 

92Op. cit. supra, n. 8 at 96. 
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The Spanish claimed that the vessal was fictiously registered 
and carrying arms to Cuban insurgents. The Spanish, on this 
basis, considered the act piracy and executed the crew which 


3 


included American and British subjects.” The United States 


and Britain protested the executions but not the seizure of 


34 apparently considering the principle of self- 


the ships, 
defense as justification for the seizure,>°5and, at the same 
time, as a prohibition to the executions. Thus, it is seen 
that while self-defense may be proper in a given instance, 


the application of excessive force might alter the role of 


the defender to that of the agressor. 


In summary, the examples are many for the proposition 
that international customary law recognized the right of a 
State to exercise force in defense of its rights even at 
the expense of the rights of others in situations concerned 


With the high seas.°© It is even possible to formulate a 


5311 Moore's Digest 380, 895. 

94In a later case, the Mary Lowel, the United States argued 
before the Anglo American Mixed Claim Commission, that the 
Support of this theory of self-defense was contra to the principle 
of freedom of the seas. III Moore's Arbitrations 2772-2777. 

*5Fur Seal Arbitration; Japanese invasion of Manchuria in 
1931; German invasion of Norway; Church v. Hubbard; Virginus; 
Caroline; Custom and fiscal regulations. 


3005. cit. supra. n.29 at ll. 
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a definition of self-defense in customary international law. 


Self-defense might be said to be the privilege of a state 


to lawfully exert force against another state or against in- 


dividuals to a degree necessary to protect its vital interests, 
military and/or economic, trom illegal acts or omissions. Self- 


defense does not include: (1) Self-help, which, though 
Similarly dependent upon a prior illegal act>’ does not function 
to preserve the status guo but rather effects reprisals to 
enforce an international duty that would attach to the per- 
petrator of the illegal act; (2) Necessity and/or self- 
preservation which stand for a mere recognition that ability 

to abide by law is limited and therefore the failure to do so 


in given circumstances will excuse the illegal act or omission.~” 


The first difficulty with this definition is the in- 
ability of an unorganized international society to objectively 
determine the categories of illegal acts or omissions. Sub- 
sequently, each state uses a subjective criterion based upon 
its vital interest as it sees them. The inevitable result 
is the equation of self-defense to self-help, necessity, or 


self-preservation. 


“7p, cit. supra, n. 16, at 342. 
S805, cit. Supra, n. 16 at 342, 
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The second difficulty arises in deciding when, assuming 
there is an agreed upon right that may be defended by force, 


a state may resort to force. 


It is fitting to end this very brief ciscussion of self- 
defense in cuStomary international law with the observation 
made by John Bassett Moore that "...the attempt to so define 
self-defense that its future application would be clear and 
practically automatic is just as futile as the attempt to 


define agression has been... .''?? 
2. Self-Defense Subsecuent to World War II 


Consideration of the principle of self-defense subse- 
quent to world war II is in affect a consideration of the 
United Nations Charter, man's best effort to date in his de- 
Sire to establish order under law. Any consideration of the 
Charter profits by first examining the purposes of the or- 
ganization as set forth in its preamble and first article. 
The preamble states, 

WE THE PEOPLES OF THE UNITED NATIONS DETERMINED 
to save succeeding generations from the scourde 
of war, which twice in our lifetime has brought 


untold sorrow to mankind, and to reaffirm faith 
in fundamental human rights, in the dignity and 


“9The Collected Papers of John Bassett Moore 448 (Vol. 6 
1944). 
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worth of the human person, in the equal 
rights of men and women and of nations 
large and small, and to establish con- 
ditions under which justice and respect 
for the obligations arising from treaties 
and other sources of international law 
can be maintained, and to promote social 
progress and better standards of life in 
larger freedon, 


AND FOR THESE ENDS 
to practice tolerance and live together in 
peace with on another as good neighbors, 
and to unite our strength to maintain in- 
ternational peace and security, and to en- 
sure, by the acceptance of principles and 
the institution of methods, that armed force 
shall not be used, save in the common in- 
terest, and to employ international mach- 
inery for the promotion of the economic 
and social advancement of all peoples. 


HAVE RESOLVED TO COMBINE OUR EFFORTS TO 
ACCOMPLISH THESE AIMS 

Accordingly, our respective Governments, 
through representatives assembled in the 
city of San Francisco, who have exhibited 
their full powers found to be in good and 
gue form, have agreed to the present Charter 
of the United Nations and do hereby estab- 
lish an international organization to be 
known as the United Nations. 


Article I states the purposes of the United Nations Organizations, 


and they are: 


1. To maintain international peace and 


security, and to that end: to take 
effective collective measures for the 
prevention and removal of threats to 
the peace, and for the suppression 

of acts of aggression or other breaches 


of the peace, and to bring about by 


«ZS. 
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peaceful weans, and in conformity with 
the principles of justice and inter- 
national law, adjustment or settlement 

of international disputes or situations 
which might lead to a breach of the peace; 


2. To develop friendly relations among 
nations based on respect for the principle 
of equal rights and self-determination 
of peoples, and to take other appropriate 
measures to strengthen universal peace; 

3. To achieve international cooperation in 
solving international problems of an 
economic, social, cultural, or humani- 
tarian character, and in promoting and 
encouraging respect for human rights 
and for fundamental freedom for all 
without distinction as to race, sex, 
language, or religion; and 

4, To be a center for harmonizing the actions 
of nations in the attainment of these com- 
mon ends, 

This introduction to the United Nations Charter, as 
might be expected, gives a clearer picture of where the in- 
ternational community has been and where it hopes to go rather 
than the particulars of how it plans to get there. The parti- 
culars of the plan are set forth in the body of the Charter 
and like all particulars, are most relevant when considered 
im context. Thus, it might be argued that unless the pur- 
poses and goals of the preamble and first article, or in other 
words, the materials that determine the contextual reference 


of the Charter, are continually in mind when examining any 


Given subsequent article, the likelyhood of the misinterpre- 
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tation of the article is greatly enhanced. 


It was noted earlier that the Kellog-Briand Pact 
prohibited signatory states from using war as a tool of 
national policy. Article II, section 4 of the United 
Nations Charter strengthed and added to that prohibition. 
The Article states, 

The Organization and its Members, in pur- 

suit of the Purposes stated in Article l, 

Shall act in accordance with the following 

Principles. 

4, All Members shall refrain in their in- 
ternational relations from the threat 
or use of force against territorial 


integrity or political independence 
of any state or in any other manner 


inconsistent with the Purposes of the 
United Nations. 


Thus the threat of force was included in the prohibition 

and use of the word "war," which had created problems©9 in 

the Kellog-Briand Pact, was excluded. This change of approach 
to the problem of control of war through law is not surprising 
when considered in context. As the Preamble of the United 
Nations Charter states, "we the People of the United Nations 
determined to save succeeding generations from the scourge of 
war, which twise in our life time has brought untold sorrow to 


mankind ....,'' the second war not only more destructive than 


SOcountries exerted force without declaring war thereby hav- 
ing the argument that "war" was not being used as a national 
policy in contravention of the Kellog-Briand Pact. 


wii7~W 
SS Ee ooEOEOEOEOESe—E——~EeeEeEeeee 


Adoredme y{isexe #1 oloizxe wy Yo mozter 
tos% besiwl-pcl{a¥ 6dt sed? roifzey bared dew 31 
to foot » #6 WwW eateu moxt 2otarte Vict amg ie beg MdAdorg 
borin dH: Yo # pojroes” tT olds, yohtog sandanen 
-Hoitididoxg feds et bebbs bis bolsgners@ ret tealo arose 
(wotare vloigu® oAT 





~xuq ak yi pers noisy watt 
St @Lots14 ak tet imace “noah Aes wae 
priwos [0% ed? pt iw ia all a iher: lene 


~nk xtod? ai @testex [fare pers 115 - 
s@oxzdt sift Mort AnoijA!O3 Lanoise 
Lslekteasba) senisos Gox10% 39 eau TO 


ror gr EER 








_ moitiditerq edt mi bebuloni enw gored 2 text ads swat 

ct Cem idorq bese bad dotdw "zee" from ad3 20 gow Ene 
dosoiggs to @gnedo aifT .biebuloee eam ,tosT hawtr8-gol iam aa? 
enisizgiue gon ei wal dguotds 38% 10 LeT¥N~o to selgong or oF 
botinU of2 to Sidewsy edz 24 .neefnod Al berebiente> re 
erotik betscy grt rq olguet oF el” ,wedete setven> snolsee 
lo MEyvOD8 offs GOTT sno lIeZENWE ETI PPOrQHe OVER OF CoP So ks 
ot epro€ blosm Fhgvow ged Mais B2As Joo OL Belted Dine <2oy 
seid Oiirwptaw’ wiom yieo sor jew beocee eae ").... Wn inae 











-vaw V901e0s taw pRizalo@ab tuocdt iw noid bears tera sal afawecbe ) 
lenoigen & @6 bees gnind ton eew “Tew” Jahr foseuyse ena yo 
fo0% Oaeird-Qollan edt To molemevertome ai yotlog 


or 





the first but a preview that the third would be more des- 


tructive than man's mind could comprehend. 


A consideration of Article 2, section 4 in conjunction 
with the purposes of the United Nations, can arguably result 
in a conclusion that the Article proscribed even the use or 
threat of force in self-defense. While all would agree that 
self-defense was a basic principle, few would argue with its 
history of abuse and hence the selection of the greater good 
might arguably justify the elmination of the principle in the 
interest of world peace. Either this or some other unknown 
factor caused the delegates at San Francisco to press for 
and finally adopt an Article defining the right of a state 
to exert force in self-defense either collectively or in- 


Gividually. 


There are those who maintain that no additional article 
was mecessary because, under their interpretation of Article 2, 
section 4 and tne purposes of the United Nations, the principle 
of self-defense as recognized by customary international law 
was in no way limited by Article 2.°1 st can be assumed that 


a number of delegates in San Francisco did not share this 


©lop. cit. supra, n. 29 at 183. 
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view because their fears were sufficient to cause the adoption 


of Article 51 which reads as follows: 


"Nothing in the present Charter shall 
impair the inherent right of individual 


or collective self-defense if an armed 
attack occurs against a member of the 


United Nations until the security Council 
has taken the measures necessary to main- 
tain international peace and security. 


Measures taken by members in the exercise 
of this right of self-defense shall be 


immediately reported to the Security 


Council and shall not in any way affect 
the authority and responsibility of the 
Security Council under the present Charter 


to take at any time such action as it deems 


necessary in order to maintain or restore 
international peace and security." 

The language of Article 51 evidences an obvious re- 
cognition of an existing, inherent right of self-defense. 
Does it attempt to redefine the uses of this inherent right? 
There can be little argument that it does attempt to redefine 
the use of the right of self-defense. The Article requires 
a member using fotee in self-defense to report such use to 
the United Nations Security Council and to permit the Council 
"...to take at any time such action as it deems necessary in 
order to maintain or restore international peace and security." 
Such was not the case in customary international law where a 


State could continue to exert force until the danger was removed, 
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This is no little sacrifice. The state was now required to 
submit to the will of the United Nations in combating what 
it considered to be a danger to itself. The above example 
negates the argument that Article 51 merely restates the 
customary international legal rights of a nation to act in 


its defense. 


The reason for this limitation is clear. If the 
United Nations was to fulfil its stated purposes it could 
hardly allow its members or non-members to continue an ini- 
tial exertion of force uncontroled. Accordingly, the right 
to resort to unilaterial or collective self-defense was re- 
duced to an interim measure. If this limitation is so obvious, 
it does not appear unreasonable to examine the language for 
additional limitations, particularly in face of the logic, 
that control of the initial right to exert force would assist 
an effectuating the purposes of the United Nations more so 
than control of the force subsequent to its initial exertion. 
An examination of the language of the Article in this context 
causes the examiner to pause in the very first sentence, "No- 
thing...shall impair the...right....of self-defense if an 


armed attacic occurs against a member..." Is it unreasonable 


~ 30~- 













_ 83 batinpe? suc ear 27070 edT | .25ib tines, 91774) an we 
eo mi enckinw begial opt. do ILiw te 68. - 


eicemxs ovede odT .2102e7t 03 TepReb « OU oF 


odd s07h30ea ee ee ae. 





tecm omits 





101 vpawppad wd? palmerw 92 eidaicaeonay sega an « “ii 
PAE 023° Poa? a? lrsinnitaen amhtet leh }anesele 
teams plucm senct sz0m0 pt gripta inizins ely >0 h 

Ae drew eanirel ber kal alt Jo 2eecazeg ete unt 
mais ioxe Coitint agi of Iapypeedee peaeh ad? Lo, Somme 
dugtnos ald? af aloisaA sd? Yo syampaad Wild wy aos ae 
-o%" .sopptnze 1271) vie ed? fl mee of tonimeno gad 
fied pacer Lies YO... .2 fins. .onls atecut plate... 

eidenoravwm tt 2x ".,.ranweG £ Peniagn See 





to assume that this language was originally meant to prohibit 
a State, individually or collectively, from resorting to the 
use of force until it suffered an armed attack? To exclude 
this possibility on the sole basis that the contemporary state 
of world affairs so dictates, would seem to ignore the con- 
text in which the Article was drafted,as well as the stated 
purposes of the United Nations. This argument is not meant 
to imply that contemporary considerations of self-defense 
Should ignore the present state of affairs, but that perhaps 
contemporary considerations of self-defense, rather than 
attempting to justify individual or collective right to re- 
sort to use of force in self-defense on a unrealistic inter- 
pretation of what Article 51 meant when it was drafted, admit 
that Article 51 and the United Nations failed to present the 
hoped for framework within which the use of force could be 
controled. This admission would perhaps clear the air and 
allow the search to continue for a Suitable framework within 


which the exertion of force will be subsumed to law. 
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Chapter III 


Contemporary Self-Defense Measures 
Affecting the Free Use of the Sea 


The concept of self-defense is not limited in cover- 
age to those situations concerning nuclear attack or simi- 
lar extreme situations.©°” Article 2 section 4 of the United 
Nations Charter does not include the term "war" and as pre- 
viously stated, the juridical difficulties coincident with 
its use have been avoided, however, the positive benefit 
derived from the exclusion of the term is the broadening 
of control to include situations that may escalate as well 
as those that are extremely dangerous per se. The foresight 
here present, whether actual or imagined, has been bene- 
ficial. It is not the threat of nuclear war or armed invasion 
that daily confronts the decision makers but the lesser and 
more subtle exertions of force and threats to do so. There- 
fore, the proposition that all acts of states interfereing 
with the free use of the sea must look to the Charter for 
justification is valid, particularly those situations which 


may depend on force for their implementation. 


There are at least three areas in whitch the principle 


O2cr. McDougal and Feliceano, Law and Minimum World Public 
Order 212-213, (1961). 
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of self-defense may interact with the principle of free- 

dome of the sea: first, self-defense may be given weight, 
along with other factors, in determining the reasonableness 
of a particular use of the sea. For example, naval maneuvers 
might interfere with the free use of the sea but self-defense 
may make the interference reasonable; secondly, after a 
Particular use of the sea is deemed reasonable, self-defense 
becomes relevant in the protection of the said use, for ex- 
ample, upon which occasions and to what extend may force 

be used to prevent interference with naval maneuvers; and 
finally, interference with the free use of the sea to pre- 
vent the maturation of a threat which is in no way connected 
with the sea, for example, a naval blockade to prevent impor- 
tation of weapons that may be used against the state imposing 


the blockade. 


The evolution of world politics since the termination 
of World War II and the staggering technological advances in 
both exploitation of sea resources and methods of destruction, 
have prompted the United States to employ certain measures 
or devices which it considers necessary to protect national 
and hemispheric interests, military and economic. Some of 


these measures or devices interfere in varying degrees with 
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the rights of others to use the sea and the air above the 
sea, and therefore, must be examined as to degree of inter- 
ference and implementing force required for their maintance 
if a proper analysis is to be made as to their reasonableness 


and nence acceptability in international law. ©4 


The United States, on a number of occasions, has 
for all intents anc purposes closed off vast reaches of the 
Pacific Ocean to conduct nuclear weapons tests®* on first 
consideration this degree of interference would appear un- 
reasonable if for no other reason than the scope of the area 
involved, however, an examination of the attending facts re- 
duces the unpalatability and uncovers evidence upon which an 


argument of reasonable use might be bottomed. 


There is no inconsistency per se in maintaining that 
a nation may not exercise "sovereignty" over any portion of 
the high sea and simultaneously attempting to justify the 


position of the United States as concerns the Pacific nuclear 


62 ucDougal and Schlei, The Hydrogen Bowb Tests in Per- 


Spective 64 Yale L. J. 648, 660 (1954-1955). 

O4eor example see U.S. Navy Hydrographic Office, Notice 
to Mariners, pt. 2, No. 21, Para. 2716 (May 23, 1953) which 
declared a zone covering some 400,000 square miles of the 
South Pacific as unsafe during and for sometime after the 
testing of nuclear weapons. 


~34. 




























edt evod”_ ais eft bne soe edt seu et eaodto Yo mia 
-29Imi Yo 99292b 03 & Lomiasxs ed tavm, ,e1o}urEds bag 
Consininw sied? sel Beriuger1 92101 gnisnwdelymd bag 
eBonbidancewex vioty of 86 whan od of 1. 2lgvlens, 





et tems wp ees Ce One 6 Iseoksonipigd’ at ysilidatwoce 





7 Ad 7 —it «+ pes 27) oe 
vas _ tO LReDDO Le nedautH « ne ,estate bes inv 


Pt e® 7 . + = 6 Gee 6 we eee) 6GhtlhlUC VEO OOo a o«@ 
eit to 2edore1 tesv Y2o Beezolo eseageyd lena @tnetnt 
~ 7 | : . 2 ss «= 77 -e | » © at a. ead | 

serixz nO Save . Bm. re 6 lana toubmos CF MK! 


« «4 es Te >? ——- 


-m useqge blrow sone witstnt to oo1esb abe woLtes 





rie 


—~¢ ee ee ~« * (ree £0 4s » - 
£9%IH O12 to Sscona odd seas noese1 erro on 68 Lt ole 
~ | if » . — ss * i) ja : é 
-91 2@to52 cata sss orf Le aol es iwsxe na ,revewod .L 
£26——> +e 'wme ‘se? 7 ~ pe « eee 
me doide noequ sonobive e wowand bas ywoilidstsirqny 
(=>, ~ —-@e = ee oe ee s¢ o— —’? wt ‘ 
.bsrottod od ip tes eeu 9'demo2ef1 to tr 2 4 
bs " . = ‘ae -_ = ’ 


ted? gnénisitnise al oe eg yonesteienooni Of 2h SEadT 
lo oe Nils Svo Oe ae Ga lormHe ton — 
beat 6 2 ' ww” 
ase (ateni ot ork qe se ‘_Favomnas ume ‘bas ‘ame 


— = 
ante oitioe%S #dt enzesnoo &F ‘avtelt hes dnt att a." a D y ; 


LWW) Bi EFeeT caod MpoxwLWT eT ONSIMBE Sm “Hen 

| ‘(ees -sees) nae Seo .U 1.1 whey Bo 
e5izi .soTEwW' ot ngevooise wan hs wi aoe ~ 

fptte (£205 ,£& wam) oive a) 

ott eviiw upe 

aut 202 be soRoe Borg , Fae ane mM SEEtoe | 












abt - 


weapons tests, The principle of freedom of the seas is of 

major importance to the community of nations ,but it can 

hardly be maintained that all other interests of the inter- 
national community should be subsumed to this single principle.°> 


It has been illustrated above®® 


that an occasional, temporary 
competence over a portion of the oceans is not necessarily 
within the historical prohibition of comprehensive, continu- 
ing competence embodied in the meaning of the term "sover- 
eignty." An application of the theoretical proposition that 
the oceans in their entirety must be free at all times to 
all would be users, contravenes the very purpose of freedom 


of the sea, i.e. that the sea be used to the benefit cf the 


entire community. 


The simplest justification of this use would be the 
remoteness of the area of ocean in which the nuclear weapons 
were tested. This area was removed from any major shipping 


lanes or major fishing grounds®? 


thus the United States, while 
cognizant of its right to use the sea, evidenced a considera- 


tion of rights of others to do likewise. ©® Additionally, the 





65op. Cit. Supra n. 63 at 663. 
68see text at n. 22. 
67Op. cit. supra. n. 63 at 682-683. 


68ror example, the Soviet Union conducted nuclear weapons 
tests in a remote part of the Pacific Ocean. 
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United States may further support the reasonableness of this 
use with the claim of necessity in the interest of self- 
defense and scientific progress. The tests were surely not 
mere arbitrary uSinss of a resource for the purpose of 


exercising a right, but a purposeful and beneficial use. 


The remoteness of the area chosen for nuclear weapons 
testing minimizes the aspect of an implementing force to keep 
the area free of ccmmerical sea and air traffic, however, it 
does not remove the necessity for a consideration of this 
subject. If it is assumed that the use of a particular area 
of the ccean iS reasonable and further that the nature of 
the use will permit of only a single user at a given tine, 
has anyone the right to interfere with the user? In the 
context of this problem the answer would be no, but the more 
important issue is by what means interference can be pre- 
vented and by whom. Unfortunately there is no acceptable 
contemporary solution if the solution is sought within the 
framework of effective control of unilateral exertion of 
force by international law, as it must be iz force is to be 
effectively controled. A state might subscribe to this 
view but at the same time it must be cognizant of the fact 


that an interim method of enforcement is necessitated in cer- 
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tain situations. This interim method might be labeled 
"administrative police power" and would hopefully be used 
Sparingly and without force of arms where possible. Without 


Such an interim measure the interaction of states takes on 


adgopesan aspect. 


The United States has constructed radar towers out- 
Side the territorial waters to provide warning of the approach 
of unidentified aircraft. The towers are removed from con- 
werclial areas and use no more space than a modern merchant 
Ship at anchor. As discussed above, the United States has 
a right to use the ocean and incidental reasonable inter- 
ference resulting therefrom is an accepted requisite of use. 
The interference with the free use of the sea attributable 


to the radar towers is diminimus and few would argue as to 





its reasonableness,whether on the basis of self-defense 

OY air navigation safety. However, there remains the pro- 
blem of protection of the reasonable use against interference 
and in this regard, the radar towers are analogous to the 
mucheaxr weapon tests. Neither situation would pernit the 

use of military force to prevent interference in the absence 


oo @rmea attack and each is of a nature that allows the use 
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of lesser, or administrative force,to prevent interference. 
The air defense warning systems employed by the United States 
are also justifiable on the Same basis plus the additional 
justification of a condition of entry since the Unated States 


requires identification for only inbound aircraft. 


In October 1962 the United States ascertained that the 
Republic of Cubahad agreed to allow the Soviet Union to set 


Up operational wedium range missiles with nuclear capability 


$9 


in Cuba. The govermeent of the United States considered this 
agreement so dangerous to western hemispheric security that it 
took action to prevent its implementation. The action of the 
United States included a naval blockade of Cuba which was 
designed to prevent the importation of missiles. The war- 
ships employed in the blockace were ordered to halt any 

Ship capable of carrying a missile, search it, and prevent 

it from entering Cuba if it carried missiles. Assuming, 
without deciding, that the ieplementation of the Soviet- 
Cuban agreement would constitute a threst of force in vio- 
lation of Acticle 2, section 4 of the United Nations Charter, 
was the method employed by the United States permitted by 


international law? 
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In the nuclear testing situation discussed above, the 
United States was making reasonable use of the sea and any 
question of force involved a protection of that right to use 
the sea. In the Cuban Blockade, the United States was not 
attenptiny to protect its right to make reasonable use of 
the sea but was restricting through the use of force, the 
right of others to use the sea in order to protect yet 


another right, i.e., territorial integrity. 


The application of foree to prevent a completely free 
use of the sea is not contrary per se to the principle of 
freecom of the sea, i.e., the enforcement of custom or sani- 
tary regulations. However, it is here that some limitation 
of "administrative police powers" must be established in order 
to avoid an application of excessive force. The nature and 
purpose of acministrative enforcement precludes the employ- 
ment of military machinery tc accomplish its ends.°? r+ 
ean therefore be concluded that a blockade of Cuba by United 
states warships was not within the category of administrative 
police powers but chviously in the category of seli-defense 
involving a military committment. Thus, while unilateral 

O9For example, the regulations pertaining to the sea are 
enforced by the United States Coast Guard, an organization 


completely seperate from the military arm of the Government 
Guring peacetime. 
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force of an administrative nature might be used within the 
scope of the United Nations to protect territorial integrity 
in the absence of an "armed attack," the same cannot be said 
for the use of military force absent an armed attack, There- 
fore, if it is granted that self-defense in customary inter- 
national law was altered by the United Nations Charter to 
exclude the exertion of unilateral or collective force with- 
out its direction, except in the case of armed attack, the 
action of the United States was contrary to international 


law. 


The defense of rights that may affect the use of the 
sea is not confined to matters pertaining to military security. 
In 1945, the United States proclaimed that the natural re- 
sources of the sub-soil and sea-bed of its continental shelf/’9 
were subject to its jurisdiction and control.’! This con- 
tinental shelf concept was readily accepted in the inter- 
national community as is evidenced by results of the 1958 
Convention on the Continental Shelf, /¢ Article 2 of which 


States in part, 


70, submarine plain bordering the majority of continents 
which drops off sharply at depths varying from 100 to 206 
fathoms. 


7lpresidential Proclamation No. 2667, 59 Stat. 884 (1945). 


72The Convention on the Continental Shelf was adopted by 
the United Nations Conference on the Law of the Sea, April 
29, 1958. 
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l. The coastal State exercises over 

the continental shelf sovereign 

rights for the purpose of ex- 

ploring it and exploiting its 

natural resources. 
Therefore, unlike the weapon testing in the Pacific discussed 
above, there is here less need to justify the use of the 
$ea prior to attacking the problem of defending that right 
should others interfere with its exercise. However, in 
the area of defense of the established right they appear 
to warrant identical solution, each being of a nature thet 
would permit the use of "force," i.e., administrative force 


which is distinguishable from the concept of “force as it 


is used in Article 2 of the United Nations Charter. 


To summarize, tne principle of self-defense was 
limited by Article 51 of the United Nations Charter in 1945 
in hopes that the limitation would aid in the overall pur- 
pose of the Charter to bring the use of force effectively 
within the rule of international law. The force or coercion 
at which the Charter was directed was that type of force or 
coercion which by its very nature either resulted in clash of 
armS or was very likely to escalate to such a state. Co- 
ercions of a relatively low level of intensity and magnitude, 


those which are of an administrative nature and unescapable 
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in an international community of states interacting and 
competing and which are directed, not against an individual 
state but against all states, were not meant to be included 
within the prohibition for to do so would impede international 


relations to such an extent as to render them uhworkable. ’? 


Chapter IV 


Conclusion's 


Which of these two principles of international law 
is most important and in what framwork will the term "im- 
portant" be defined? The framework must be the mutual bene- 
fit of the international community. If the principle of 
self-defense is minimized will there be a true community left 
to enjoy the benefits, present and predicted, of the sea? 
It is obviously asking too much of a state to totally fore- 
go the right to use force in self-defense but this is neither 
proposed or necessary. There is a middle ground on which 
States might accept limitations upon its right to exert force 
in self-defense in turn for safeguards that minimize the 
risk of doing so. However, before any such system can be 
realized there must be a willingness on the part of states 


to reexamine the archaic "feelings" about nationalism with 


7309p. cit. supra. n. 62 at 212-13, 
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a view towards replacing them with contemporary "thoughts" 
about nationalism. The quantum gains in technology shrink 
the world daily and nations must learn to cooperate if there 
is to be long term mutual benefit rather than short term 


nationalistic benefit. 


Within the framework of mutual benefit to the inter- 
national community, the principle of freedom of the sea 
should progress while the principle of self-defense should 
decline in proportion to the growth of effective control of 
force through law. For this reason the principle of freedom 
of the sea might be considered superior to the principle 
of self-defense, however, the contemporary world scene dictates 
that the former be subsumed to the latter until there is 


effective international control of force through law. 


It is difficult to disagree with the purpose of the 
United Nations but it is more difficult to disagree with the 
proposition that the mechanics through which these purposes 
hoped to be realized have failed. The greatest failure has 
unfortunately been in the area which offered the only real 
solution to control of force through peace, The International 
Court of Justice. All members of the United Nations are 


members of the Court, however, submission to its jurisdiction 
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is voluntary and even then it may be conditional. ’4 


If the machinery for effective control of force through 
law has failed to function as planned, can the law, in this 
case the limitation of the principle of self-defense by 
Article 51 of the United Nations Charter, be ignored? One 


author answers the question as follows: 


»-»ethe rule of the Charter against unilateral 
force in international relations is the essence 
of any meaningful concept of law between na- 
tions, and the foundation on which rest all 
other attempts to regulate international be- 
havior... I see nothing in present inter- 
national society - in the cold war, in terrible 
weapons, in new nations, in the consequent 
changes in the United Nations - to suggest 
that it is desirable or necessary to modify 
or relax that law. Indeed, the new weapons 
and the new terrors of war, yet undreamed 

of when the Charter was written, render it 
even more important that law should exert 

its every influence to deternations from 
initiating any force which might expand 

and escalate into total destruction. The 
interests of nations, their wants of secu- 
rity and welfare, even their quests for 
justice and human rights, must be pursued 

by many other means, but not by unilateral 
force.75 


Others maintain that states must revert to customary inter- 


national law in the face of the failure of the United Nations 


7411 members of the United Nations are members of the Inter- 
nationsl Court but membership is not synonomous with submission 
to its jurisdiction. Submission to the Courts jurisdiction is 
on a voluntary basis and even then can be conditional. As of 
1961 only 39 nations had volutarily submitted to jurisdiction 
and these submissions included a myread of conditions. Larson, 
When Nation Disagree 73, (1961). 


7SHenkin, Proceedings of the American Society of International 


Law 153, (1963). ~ 44, 
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to effectively control force, 


Of the first position it must be asked by which 
.o.'many other means"...may the affective security interest 
of a nation be pursued, for example, in the Cuban blockage. 
What were the alternatives? Non. Was the interference 
with the free use of the sea through force illegal in in- 
ternational law? Yes, the law has not been repealed merely 
because the enforcement machinery has failed to function. 


76 


The maximum, rebus sec stantibus is unhelpful if an 


affective legal order is hoped to be achieved, 


The United States, with her great military and economic 
power, has a hegemonious responsibility to move the inter- 
national community towards the goal of affective legal con- 
trol of force but this responsibility also includes a duty 
to assure that international community arrives in one piece 
thus there will be times when it considers the use of a 
minimal amount of force, unilaterally applied, necessary 
if the overall goal is to be obtained. There are obvious 
imperfections in such a course of action but in an imperfect 


world these are to be expected and should not be justified 


76yf the basis upon which an international agreement was 
made no longer exist or have radically altered, the agree- 
ment no longer binds. 
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through a process of legal gynnastics in order to prove them 


"legal." 


The principle of a free sea embodies the foundation 
of a community interest that cannot be ignored. "We need 
to build a world community of interests before we can 
establish a world regime under Law.t77 Only the sea of all 
man's resources has proved susceptible of communal use and 
hopefully the sea will give birth to the "community of in- 
terest" necessary for existence under law as it gave birth 


to man himself. 


’7Patterson, Men and Ideas of the Law 414, (1953). 
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